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Ladies and Gentlemen ! 


The somewhat strange title, which I have chosen, obliges me 
not only to answer the question it contains from various stand- 
npoits, and, as you certainly foresee, in the negative, but also to 
add a second part to my thesis, which shall explain how it 
became necessary to discuss this question at all. In this 
second, and more complicated section, I shall attempt to show 
why something which cannot be held to exist in any sense can 
still play such an extraordinarily important role in the Legal 
Code, and in criminal literature as well as in the sphere of modern 
thought and action. | 

At the outset, we must carefully enquire what is meant by the 
term, in case we otherwise stumble over a misconception in defi- 
nition. Not every pain inflicted by a community or its repre- 
sentatives upon an individual, can lay claim to be considered as 
a punishment. To the conception of the idea of punishment 
belongs a number of special characteristics, which I shall mention 
subsequently in detail. There is, moreover a particular instance, 
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which has the appearance of being capital punishment, although 
in reality it is no such thing. 

I will demonstrate what I mean by giving an illustration from 
history. You will remember that Frederick William I. of Prus- 
sia ordered the execution of Lieutenant Katte, as the seducer and 
accomplice of his son, later King Frederick II, although his 
offence had been considered worthy only of life-long imprison- 
ment by his judges, consisting of officers forming a Court martial. 
The king, who in the abrogation of this verdict, made use of his 
power within the limits of despotic government, offered this 
illuminating reason for his action. ‘‘Because Katte had made an 
underhand alliance with the rising sun !’’ This royal reasoning 
can be translated into plain language as follows : that the 
sentence of imprisonment, even though nominally for life, would 
actually be for the duration of the King’s life only—and not for 
the life of the prisoner. 

Frederick William I. knew for certain that his son, imme- 
diately he ascended the throne, would liberate and compensate 
this man, who had been hisally and hadsufferedin hiscause. Is it 
- possible, therefore, to consider such an imprisonment in the light 
of a punishment, when the prisoner could hope from day to day, 
that his prison door would be opened, and that the splendour 
of his release and reinstatement would be equal to the amount 
of his former sufferings? By this argument, we may arrive at a 
clear understanding of the explanatory sentence, which the king 
appended to his order for cancelling the judgment of the Milit- 
ary Court. “So that justice should not be abolished from the 
world.’’ You can see that the most characteristic factor of this 
example is that the sentence was not passed because it was the 
best punishment, not even because it was the best deterrant, but 
solely for the reason that it was the only deterrant, available 
to him who stood in authority at that time. 


All those, who take up arms against the reigning power, find 
— . 


themselves in the same position as Katte, i. e., they live in 
the constant hope that sooner or later a revolution may take 
place, by which means they will regain their liberty.* 

All the representatives of an unstable, insecure Government 
find themselves in the position of Frederick William I, and this 
situation covers every despotic or dictatorial government, even 
when the despotism is as firmly established as that of the Prussian 
Frederick William I., because the commands of the despot or 
dictator can never extend beyond the duration ofhislife. In this 
case, adeath sentence passed by sucha person in supreme authority 
against those who appear to be dangerous, is therefore never a 
punishment in the right sense of the word, not even when clothed 
in all formality by Court Martial or Judge and Jury, but is an 
act of Terrorism, in cases when, because of the peculiar compli- 
cations of the circumstances, only one medium of terrorism is 
available, which is Death. Whether such an act of political ter- 
“rorism may ever be justified, and if so, under what circumstances, 
is a question for politics and an ethical enquiry, but certainly not 
a problem of criminal law. Should we then wish to discuss the 
question of capital punishment, we must from the outset exclude 
this instance of political terrorism. 

What then is a punishment? I have no wish to give you an 
exact definition, but to set before you a number of conditions, 
which are commonly regarded as necessary to the idea of 
punishment. Punishment is the infliction of a an evil. It 
should have the effect of being a deterrant, and not only a 
general deterrant, by which is meant that a certain action 


* I find the same train of thought expressed by L. D. Trotzky in his autobio- 
graphy (P. 457 of the German edition) : The strife is immediately for the pos- 
session of the power—a strife of life or death—in that consists a revolution, 
Under such circumstances what sort of importance can the detention in a prison 
have for men who hope to get hold of the power within a few weeks and then are 
able to put into prison or to extirpate those who to-day represent the government? 
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becomes associated with the idea of being prohibited ; but 
moreover it should be devised to act as far as possible as a 
specific deterrant working on character types who are most 
inclined to transgress in such a manner, for instance, such as 
fining the covetous. 

The punishment, moreover, should be capable of graduation ; 
since both the motives and the contributory circumstances 
can vary widely, and because of this every case of crime should 
be considered differently, so that it becomes possible to measure 
out the punishment in an equitable way according to the indivi- 
- dual aspects of the deed. 

In consideration of the frailty of human institutions, and the 
unreliability of our understanding, the punishment should be 
capable of revision, so that errors which inevitably must occur, 
may, at least partly, be made good. The judgment should be 
pronounced by constitutional judges only upon the basis of imme- 
diate and direct proceeding, so that the jury does not base its 
verdict upon indirect written evidence, but only upon direct 
contact with the accused and those factors which have had a 
bearing upon the deed. 

The attribute of punishment which has become the most 
important in modern criminology is betterment. The effect of 
punishment ought not to be to eject the condemned from the 
community, but to make it possible for him to become a member 
of it once again and to give up the delinquency from which he 
himself, as well as the community, has hitherto suffered. The 
last named psychological effect is the most recent development 
and the most difficult to provide for, but it must be borne in 
mind that it is the essential aim of punishment. 

I will now prove to you that not only one or the other of these 
attributes is lacking in capital punishment but that not even one 
of them is present there. : 

Death itself is not evil. It is the common fate of us all, and 


that death may come to us sooner or later can only be expected 
as the common fate of mankind. You may perhaps reply 
that this is mere quibbling, because death is almost always 
accepted as an evil. I draw your attention to the fact that you 
can find numerous cases daily in the newspapers where men have 
been more afraid of the evil of life, than the evil of death and have 
voluntarily chosen death. There is quite a great number of 
suicides who cannot be classed as abnormal, but I have never 
heard of a single case where a normal man allowed himself volun- 
tarily to be interned in prison. Another instance : you will 
remember that at the outbreak of the War, millions of men went 
to almost certain death, some of them of their own accord, most 
of them, I will concede, not entirely voluntarily, but still by no 
means entirely against their will. 

In peace time also there is a large section of the community 
whose work brings them in more or less constant proximity with 
death, and others who seek danger in their vocation, or who 
actually appear to find in it a certain kind of attraction, for in- 
stance, aviators, speed drivers, racing of all kinds, mountain 
climbers, explorers. You may answer me that these people do 
not have death constantly before their eyes, but always count 
upon a chance of escape, even should it be ever so remote. And 
that the soldier going into battle tells himself that should his 
whole company be doomed, two or three will survive, and he 
may be among these. You are quite right, but this holds good 
for the criminal too —not when he is brought to the condemned 
cell but in the situation which is the only important one, the 
moment when he decides on the crime. There is then always a 
chance for him, (be it ever so slight) not to suffer the penalty of 
his crime. He may escape, or remain undetected, he may be 
found not guilty or pardoned. 

To make death at the moment of the deed a certainty is not 
within the power of the law. The threat always remains. a 
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matter of greater or lesser probability only, and this is, as we 
have seen no evil fora large number of people. I may add 
here that it is just this kind of man who does not attribute suffi- 
cient value to the life of other people and therefore comes into 
consideration for the death punishment, who is least of all 
deterred by the possibility of losing his own life. Psycho-analy- 
tical insight demonstrates in an unmistakable way that those 
whose destructive impulse is directed against the life of others have 
always an uncommonly high degree of self destructive tendencies. 
Experience proves the same, because in many cases just those 
who have killed others are quite ready tocommit suicide. Death, 
therefore, in the way the Law threatens it, is no evil, and least of 
all to those on whom its threat is meant to work. I will not 
maintain that Capital Punishment is not connected with the 
idea of a deterrant but this evil is not death but the anxiety of 
death. As to the anxiety of death I must concede that punish- 
ment has really this one attribute, that it is an evil and works 
as a deterrent. Capital Punishment therefore truly punishes 
by death anxiety and death itself is only a means to this end, 
since it would not be feasible to avoid the actual execution 
this omission would be known sooner or later, and so death is 
absolutely necessary as the only means to produce death anxiety. 
The death anxiety punishment is a punishment exclusively 
from the one point of view as a mere torturing punishment which 
gives the condemned pain without fulfilling any other condition ; 
and it is just those torturing punishments, very popular in olden 
times, against which modern criminology has most revolted. 
Improvement of course is quite out of question with the death 
penalty and so is graduation. but associated with this is yet 
another infringment of the fundamental principals of punish- 
‘ ment,—namely that the death penalty cannot possibly be 
inflicted with mechanical equality in all the various cases 
for which it is prescribed by the law, and that there is but one 


' method by which it can be varied, which is the right of pardon. 
This is usually vested in the chief authority of the State, who, 
however, can only exercise his power in quite a formal manner, 
the actual decision belonging to some government department. 
In this way, an exception will be made to the principle of 
immediate and direct proceeding, and the most important of all 
decisions, that determining life or death, will be laid in the hands 
of one who has no personal responsibility in the matter and who 
has become acquainted with the case only from the written 
evidence which has been laid before him. 

~ We now come to the last point, that of the deterrant principle. 
It would be sufficient to state that the criminal actions which 
are usually associated with the death-penalty, are no more pre- 
valent in those countries where it has been abolished, than in 
those where it still exists. This fact, which has never been 
_ denied tomy knowledge, should be enough to show that the death- 
penalty as a deterrant is superfluous. Formerly, as you know, 
the sentence of death was inflicted far more liberally than to-day, 
but it was powerless to bring down the rate of criminality. In 
Germany, after the Thirty Years War, and in Switzerland during 
the War with Burgundy, it became the custom, that all “‘who 
stole the worth of a rope, should hang on the rope.” And it 
was precisely during these periods of history that nothing seemed 
to be able to dam the flood of barbarism that swept over the 
countries of Europe, and murder stalked openly on every 
highway in the land. 

Here I should like to expand our investigation still further, 
and illustrate the theory of the deterrant factor. About a year 
ago, an odd number of a magazine fell into my hands, in which 
there was a questionnaire which tried to prove: that a great 
number of offences against the law are committed by average 
good citizens. However, with regard to its wide circulation 
and to the fear of shocking the modest ears of the multitude, 
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in its pages were to be found only a few comparatively harmless 
instances such as mutilations of trees, adultery, etc. We will 
enquire a little more closely into the subject. 

You are doubtless aware, that in Germany, homosexuality, 
2, €. sexual intercourse between men, is threatened with the most 
severe punishment. If you wish to be convinced to what extent 
this punishment has a deterrant effect, you have only to take a 
walk down the streets and look around you a little. There you 
will find that homosexuality is just as apparent as the normal 
love-life of men in general, which also is usually not carried on in 
absolute openness, so that there can be no question of a real 
suppression of this so called delinquency, or of its effacement. 

Anotheraction, upon which the Law places a very high penalty 
is that of abortion. Yet in the last few years, the number of 
illegal operations carried out reaches the number of several 
hundred thousand in the year, in spite of the supposed deterrant 
effect of its penalty. Asa psycho-analyst, I have no love for 
statistical evidence, and will therefore prefer to relate an actual 
experience to you, which is a quite common case with which I 
came in contact, professionally, some years ago. The chief 
player in this tragedy was a housemaid in a little town in Lower 
Austria, into whose life the usual circumstances had entered. She 
had a liason with consequences. The lover refused to trouble 
himself in the affair. The girl knew full well that her employers 
would dismiss her immediately any sign of her pregnancy was 
apparent, and she had no wish to lose her position and chance of 
livelihood. During an operation, which she underwent in 
Vienna, something went wrong, and she became seriously ill. 

Now the legal code is in this respect so beautifully constructed 
that whoever has met with misfortune will get punishment into 
the bargain—The penalty is only for those for whom such 
treatment has been harmful and only those who have already 
been unfortunate will come in for still more trouble. 


On the occasion of her trial, she was asked, how she had come 
to know of the woman in Vienna, who had carried out the illegal 
operation. Her answer is the only interesting point in the 
otherwise ordinary occurrence. It was this : that she had confi- 
ded her trouble to an experienced friend, and asked her what 
she could do. The friend had told her, “That is simple enough. 
Go to Vienna, and at the Western Station, ask the first porter 
you see, to take you to The Woman.” She had carried out her 
instructions, with the results already mentioned. 

This appears to me a most instructive illustration of the 
deterrant aim of punishment. We have here before us a delin- 
quency, punishable with a long sentence of confinement in 
prison, and every station porter is an accomplice for its com- 
mission. 

It is no mere accident that the examples I have chosen are 
all connected with sexual life. On the one hand, it so happens, 
that as a psycho-analyst, I have a better opportunity to become 
acquainted with this side of the realities of human life, but on the 
other, that it is precisely in connection with sexuality, that the 
contradiction between the facts of life and the strict letter of the 
law is extraordinarily strong. Should I recall, however, what 
I remember of the time of the War and the inflation of the 
currency, I must also admit, that this contradiction was equally 
apparent in other spheres of life, and the deterrant factor of 
punishment was just as ineffectual under these other circums- 
tances. 

Are we justified, therefore, in saying that punishment has no 
deterrant value whatever? I should not like to go so far as to 
deny this entirely, but the deterrant factor can only play a part 
when the social conditions do not contradict it, and drive in an 
irresistable manner towards committing the punishable act. One 
who is is nearly dying of hunger can by no punishment be deterred 
from procuring food by any means. 


We may now proceed to the second part of the thesis, and 
answer the subsidiary question, why the death-penalty should be 
tetained for so long atime, and why people refuse to see that it 
is a contradiction to all conception of justice and punishment. The 
first of these points may strike you as being ridiculous, because I 
must tell you that a large part of the tenacity with which the 
death-penalty is retained, arises from the fact that, it does not fulfil 
any of these conditions, and that it is mo punishment in its real 
sense, but something incomparably more simple and primitive. 
To kill a person is the easiest and simplest way of being quit 
of him and the problem he imposes. Precisely because no one 
can nullify the death sentence after it has been carried out, and 
it cannot be made good again, has it been so popular, since 
mankind has always given high preference to anything that 
would save deep thought and worry. Whoever is dead, is done 
with, for ‘“‘dead men tell no tales.” 

The death-penalty provides yet another sort of simplification. 
It is a thought-saving device, and psycho-analysis has taught 
us that anything which can serve in this way furnishes a high 
premium of pleasure. The most primitive way in which we can 
react to anything that has been done to us is the éalion principle 
of ‘‘as ye have done, so will be done unto you!” This has been 
the custom among all primitive peoples. It is even included in 
the oldest legal codes which have come down to us. We read 
in the Bible, “‘An eye for an eye, and a tooth for a tooth !” 
This simple type of reaction has survived in the Unconscious 
Mind, where so many other primitive stages of our personality 
are preserved, and therefore we have always a tendency to 
return to primitive modes of behaviour far removed from 
the reality principle. It is because of this fixation to primitive 
reaction types that are related to the Unconscious modes of 
thought and still struggle to show themselves under exceptional 
circumstances, that the death-penalty is so tenaciously adhered 
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to as a fit penalty for murder. We have already shown, that 
there is no good reason to believe that the murderer of all people 
will be restrained by it, yet this talion is still obstinately retained, 
Dim instinctive powers demand their gratification in the most 
simple way. 

Another argument is the “natural popular sentiment”, which, 
—so it is maintained—insists on Capital Punishment. This 
appeal signifies nothing else than an attempt to support the 
superstition of former generations and the most decrepit preju- 
dices. The argument that it must remain because it has 
always been the custom, was used in former times with very 
great vigour in the case of technical innovation. You will 
remember how much scorn and mockery had to be endured by 
the inventor of the locomotive, because it had always been the 
tradition that vehicles should be drawn by horses, and must 
remain so always. To-day, no one is able to believe that it is 
impossible to telephone without a transmitting wire, just because 
formerly it was necessary to have one—the discovery of the 
telephone being altogether too new to have become surrounded 
with tradition, and it being possible to observe the existence 
of wireless telephones on all sides. This same tendency, however, 
which appears to-day to give free rein to scientific progress, is 
still at work where moral and intellectual questions are concerned 
and ready to make its appeal to the ‘“‘Common-sense of the 
people,”’ in every emergency. 

All these barriers, which are set in the way of progress through 
their appeal to the traditions of the past, have a common founda- 
tion. They serve directly or indirectly to support the present 
social system, capitalism, and the power of the ruling class, i. e., 
the bourgeoisie. But Capitalism has not only set up new 
values and standards, it has taken over a number of old ones, 
and altered them to suit its needs. In the first rank of these 
institutions we find war, the importance of which is rooted in 


a still older stage of civilisation, namely that of Feudalism. War 
is no longer an essential factor for our social life, on the contrary 
the capitalistic forms of civilisation turn away from war and try 
to avoid it but are not always successful in doing so, beliefs 
being bound up, not with war but with the preparations for it 
and with armaments. The same process may be observed in the 
case of religion. The simple beliefs of the feudal age have 
vanished. In place of them, the bourgeoisie have a wish to 
believe, or the wish to be able to make others believe. 

Side by side with these important things, one may find a 
number of others, which the bourgeoisie have borrowed in a 
similar way. In themselves they are of very little importance, 
yet serve as the girders of a building, which hold together the 
entire fabric of the construction, and for this reason they will 
be preserved like the essentials of the system. 

Differences in clothing and etiquette between one class and 
another are diminishing it is true, but there are still a number 
of other means of class distinction which remain, for example, 
the predilection given to certain sports, horse-racing, golf, polo, 
etc. ; special preference however, clings most noticeably to 
institutions which have a faraway smell of blood, such as 
hunting, duelling, and among these in the front rank we would 
place the death-penalty. 

I now come to the last point. Through psycho-analysis 
we learn that a view of life and a mass of instinctive tendencies, 
which the Ethnologists tell us possess a fundamental impor- 
tance in the mental life of so-called primitive folk, are still present 
in all of us. It is true that these savages show the greatest 
horror at bloodshed, even when it takes place in the service of the 
community, such as during warfare, and it becomes with them the 
origin of a most intense feeling of guilt. The warrior, who has 
slain his enemy is forbidden to return immediately to the com- 
munity, he must remain outside the compound, or the village, 
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for a considerable time, and during this period is. subject to all 
manner of restrictions. The reason for these. ceremonials can 
arise only from the fear of some idea that the lust for bloodshed, 
awakened by battle, must be allowed to wear down, before it is 
possible for him to be received back into the community. 
However, there is one exception to this rule, when the danger- 

ous lust to kill, is not only allowed but commanded. The action 
which calls up the strongest feelings of guilt in the individual, 
becomes a holy and commendable action, carried out asa part of | 
prescribed ritual, when it is performed by the community as a 
whole. During this sacrificial feast, the prototype of which 
Robertson Smith has described for us in his book, “The Religion 
of the Semites’’, the sacred animal or a human being was slain by 
the whole company and devoured, by which means the common 
blood bond between members of the tribe was continually renew- 
ed. That which was a crime for the individual, becomes an act 
of salvation for the group; it represents the fulfilment 
of a primaeval, ungratified wish, which may only obtain gratifi- 
cation without guilt when all take part in it, for the reason that 
in such case no one is left to reproach the rest with their deed of 
criminal blood-shed. In this way, we see that the guilt can be 
borne, when it is shared by all. For this reason we find that 
among the oldest forms of execution that remained in force overa 
long period, was e. g. stoning to death; that is, such in which all 
took their part, and no one person was individually responsible for 
the death of the victim. That is the actual origin of the death- 
penalty and its real aim. The killing itself is no longer carried 
out by the community as a whole, but yet it is still supposed to 
represent the wish of the community and is performed in the 
name of the community. In this way the primitive impulse to 
shed man’s blood can still be gratified, if it is carried out in the 
name of the community, and without any one individual being 
obliged to feel guilty of the action. 
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. This brings me to the end of my remarks, and I have one more 
suggestion still to put before you as a conclusion to my thesis. It 
is possible that our social development has not yet advanced 
far enough to allow us entirely to dispense with this gratification 
of our lust for bloodshed by the abolition of the death-penalty. 
If this be so, we should be ready to acknowledge it openly and 
refuse the attitude of cowardly hypocrisy which hides behind 
the words, Capital Punishment. 


(Translated from the German article published in Die psycho- 


analytische Bewegung. Januar-Februar 1930. Jahrgang II. 
Heft I.) 
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Do You know Close Up? 


The Cinema. 

What does it signify for you? 

Are you interested in its artistic and educational, its practical 
and theoretical possibilities ? 

Or do you think it a bad substitute for the penny-dreadful, 
and not worth serious consideration ? 


Why not try Close Up for a year before you make up your 
mind? 

Close Up contains: 
informative articles for the cinema-goer and the 
traveller abroad who wants to visit the kino after work 
or sight-seeing is over. 
theoretical articles on the aesthetic construction of 
film material. 


analytical articles on all film questions. 


technical articles for the film-maker, the cameraman, 
and for all mechanics of the film, sound or silent. 


educational articles and reports on films for children 
for the schoolmaster. 


A special illustrated supplement of photographs from 
films usually not published elsewhere. 


and it is already ordered by many libraries as a reference 
book for films of the year. 


Close Up is not a gossip magazine, nor a trade journal. 
If you are interested to see it, your bookseller will probably 
stock it, or obtain a copy for you. Price 1 Shilling monthly, 
or 1s. 2d. by post. 


If you send is. 2d. to the publisher, you will receive the 
current issue by return post. If you send 14s. your name will 
be entered as a subscriber for one year, and Close Up will be 
posted to you regularly. 


-ublished by: 


POOL, 26, ; Pecan STREET, 


CHARING Pross ROAD, LONDON, W.C.2 
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